STATE OF ALABAMA ) (
COUNTY OF BALDWIN ) (

The City Council met in a Work Session

at 4:30 p.m., Fairhope Municipal Complex Council Chamber,
161 North Section Street, Fairhope, Alabama 36532,

on Monday, 24 July 2023.

Present were Council President Jay Robinson, Councilmembers: Corey
Martin, Jimmy Conyers, and Kevin Boone, Mayor Sherry Sullivan, City Attorney
Marcus E. McDowell, and City Clerk Lisa A. Hanks. Councilmember Jack Burrell
was absent.

Council President Jay Robinson called the meeting to order at 4:30 p.m.
The following topics were discussed:

o The first item on the agenda was the Discussion of Decommissioning Substations at
Nichols and Church by Electric Superintendent Ben Patterson. He explained the
testing of each substations and due diligence for the City of Fairhope.

e Discussion of the Naming of the Clock Corner was next on the agenda. Mayor
Sullivan explained the history for the corner with the Gastons. The consensus of the
City Council was to move forward with naming the Clock Comer “Gaston Plaza.”
She said there would be two bronze plaques on each side of the bench.

e The next item on the agenda was the Discussion of Utilities Line of Credit for the
Water and Wastewater by City Treasurer Kim Creech. Councilmember Martin stated
he wants a study prepared for Water and Wastewater; and we need a plan for this.
Council President Robinson agreed with Councilmember Martin and said we are in
catchup phase. The consensus of the City Council was to get a Financial Advisor.

o City of Fairhope Purchasing Policy Guidelines Discussion was presented by Mayor
Sullivan; and she explained the changes in the bid laws. Mayor Sullivan commented
the Leadership Team agrees with the changes.

e Mayor Sullivan and City Treasurer Kim Creech began the Budget Discussions for
Revenue. Sales Tax was discussed; and Mayor Sullivan mentioned SSUT and said
the legislature is looking at taking some of these funds back.

e Councilmember Martin said the Recreation Board met and discussed the Fairhope
Storm Football Team; pickleball courts; and swimming pool. He also gave a brief
update on the Harbor Board; and said they would like a market analysis for Fairhope
Docks and revenue making ideas.

Council President Robinson briefly went through the Agenda Items and who
would explain if needed.

e Water and Wastewater Superintendent Daryl Morefield addressed the City Council
regarding Agenda Items No. 10 and No. 12; and answered any questions if needed.
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e Interim Gas Superintendent Wes Boyett addressed the City Council and thanked the
City Council and Mayor for attending the Gas Infrastructure meetings.

e Public Works Director Richard Johnson addressed the City Council and mentioned
the completion of pickleball courts at Quail Creek Golf Course; and the roof at City
Hall update. He briefly updated the City Council on the following items: Founders
Project has been delayed; Clock Property Park; and Paving Project. Mr. Johnson
explained Agenda Items No. 7, No. 8, and No. 11; and answered any questions if
needed.

¢ Human Resources Director Cory Pierce addressed the City Council regarding
Agenda Item No. 5; and answered any questions if needed. Mayor Sullivan explained
the ordinance; and also answered any questions if needed. Councilmember Boone
thanked Mr. Pierce for his service with the City of Fairhope; and commented this
would be his last City Council meeting.

e (Captain John Hamrick addressed the City Council regarding Agenda Items No. 13,
No. 14, No. 15, and No. 16; and answered any questions if needed.

e Councilmember Martin addressed the addressed the City Council regarding Agenda
Item No. 17; and answered any questions if needed. He mentioned the Tree
Ordinance and some changes needing to be made.

e Mayor Sullivan addressed the City Council regarding Agenda Item No. 6; and
answered any questions if needed.

There being no further business to come before the City Council, the meeting
was duly adjourned at 5:30 p.m.
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Enrolled, An Acc,

Relating to public contracts: to amend Sections
41-16-50, 41-16-51, 41-16-52, 41-16-53, 41-16-54, and
41-16-55, Code of Alabama 1975, to increase the threszhold
dollar amount for which competitive bidding 13 generally
required for certain state and local public awarding
avthorities, with exceptions; to provide a legislativs method
for the increase of the threshold dollar amcunt; and irn
connection therewith would have as its purpcocse or effect the
requirement of a new or ircreased expenditure of local funds
within the meaning of Section 111.05 of the Constitution of
2labame of 2022.

EE IT ENACTED BY THE LEGISLATURE OF ALEBAMA:

Section 1. Sections 41-16-50, 41-16-51, 41-16-52,
41-16-53, 41-16-54, anc 41-16-55, Cods cof Alavama 1¢75, are
amended to read as follows:

"§41-16-50

(a) With the exception c¢f contracts for public works
whose competitive bidding recuirements are governed
exclusively by Title 398, all expenditure of funds—ef—whoteveor
asakwre for labor, services, work, or for the purchas= of

materials, equipment, suvupplies, or othexr perscnal proverty

involving

dollars ($30,000) or more, and the lease of materials,

equipment, supplies, or other persocna:i: property where the

lessee is+ or becomes legally and contractuallv+ bound under
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the terms cf the leaser to pay a tctel amount ofi-—fiftees

e

thirty thousand decll~»s ($30,9000)

or more, made by or on behalf of the Alabama Fire College, th

¢8]

district kcards of educaticor of independent scheol districet

wn

!

ies of thse

Q

the county commissions, the governing bo

(D
h

municipalities of the state, and the gcoverning koards of
instrumentalities of counties &and municipalities, including

waterworks boards, sewer nicards, gas boards, and other like

utility boards and commissions, sxcept as—hsrsingfrex
ctherwise provided_i~ rhie =rticle, shall be made under
contractual agreement entered into by free and open
competitive bidding, on sesaled bids, to the lowest responsible
amA v~egonsive bidder.

{b) (1) Prior to advartising for tids for an item of

P

personal property ¢r services, where a counlty, & municipality,

()

or an instrumentality therecf is the awarding authcrity, th
awarding auvthoricv may establish a lcczl preference zone
consisting cf—deker any ci tre follcowing:

2  The &ke legal pcundaries or jurisdicticn of the
awarding authorirys—se—ths,

b. The boundaries of the county in which the swarding
authority 13 lcocatedy—esr—the.

¢. The boundaries cof the Core Bassd Statistical Area in
which the awarding authotrity is located.

{2) If no swsk—acticn is taken by the awarding autherity

under s»whd vieion (1), the beoundaries of the iocal preference

zone shall b2 deemed to bz the same as the lecgzal boundaries or

jurisdiction of the awarding authority.
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(3) In the event a bid is received for an item of
personal property or services to be purchased or contracted
for from a person, firm, or ccorporacion deemed to pe a
responsible bidder, having a place cof business within rthe
local preference zone where the county, a municipality, or an
instrumertality thereof is the awarding authority, and the b:id
is no more than five percent greater than the bid of the
lowest responsible bidder, the awarding authority may award
the contract tc the resident responsible bidder.

{4) If no bids or only cne bid 1s received at #r=a time

stated in the advertisement for bids, the awarding authority

may advertise for and seek other competitive bids, c¢r the

awarding authority may negotiate through the receipt of

informal bids not subject to the requirements c¢f this arcicle.

Winere only one responsible and responsive bid has keen

received, any negctiation for the work shall be for a price

lower than that bid.

ok s pigme 4 lonesw klopn plbo bid o oacdac
L~ - [ S A VT e A panirweu w i L — o - L T e e

{5) In the event both or all bids exceed the awarding

autherity's anticipated budget, the awarding authority ma

e

r,

w
m

¥y
negotiate with the lowest responsible and respcnsive bidd

provided th= ragctiated pri~= ‘s l~+-r than *>e bid price.

3 (c) The governing bsodies of twe or mcre coantracting
agencles, as enurmerated in supsectlon {a), or the governing
bodies of two or more counties, cr the geverning bodies cf twc

or more clty or county becards of education, may provide, by
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joint agreement, for the purchase of labor, ssrvices, or work,
or fcr the purchase cr lease of materials, eguipment,

supplies, or other personai p

s

s}

0y

e

L

ty for use py their
respective agencies. The agreement shzall be entered into by
similar ordirnances, in the case of municipaiities, or
resoluticns, in the case of cther contracting agencies,
adopted by each of the participating governing bodies, which

shall set forth ths ¢

o]

tegories of labor, servicss, or work, or

fexr the purchase or lease of materials, squipment, supplies,

h

or other perscnal property tc be purchased, the manner of
advertising fcr bids and the awarding of ccntracts, the merhod
cof payment by each participacting contracting agency, and othsar
matters deemed necessary to carry cut the purposes of the
agreement. Each corntracting agency's share of expanditures for
purchases under any agreement zhall be appropriatsd and paid
in the manner set forth in the agreement and 1in the sams

ontractlng agency. The

]

manner as for cther expenses of tha
contracting agencies entering 1nto a jcint agreement, 2as

kereim—permitted by this secticon, may designate a joint

curchasing or bidding agent, &ana the agent shnall comply with
this article. Purchasesg, contracts, or agreements made
gursuant tc a joint purchasing or bidding agreement shall bpe
subject tc all terms and conditions of this article._

In the event that utility services are no ionger sxempt

from competitive bidding under this article, ncn-adjocining

countlies may not purchase utility services by joint agre=ment
under authcrity granted by this subsection.
) The awarding authc Ty may require bidc To

Fage 4
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furnish a bid bond for a particular bid so:icitaticn if the
bonding requirement applies to all pidders, is included in ths
written bid specifications, and if honding is available for
the services, equipment, or materials.

+&4-(e) Notwithstanding subsecticn (a), 1n the event the
lowest bid for an item of personal property Or services to be
purchasad or contracted for is received from a foreign entity,
where the county, a muricipality, or an lastrumentality
thereof is the awarding authority, the awarding authority mav
award the contract to a responsible bidder whose bid is no
more thar 10 percent greater than the foreign entitv if the
bidder has a place of business within the local preference
zone or :s a respcnsible bidder from a business within the

st

m

ta that i1s z wcman-owned enterprise, an enterprise of small
business, as defined in Section 25-10-3, a minority-ownad
business enterprise, & veteran-owned busin&ss enterprise, or a
disadvantaged-owned business enterprise. For the purpcsss cof
this subsection, foreign entity means a business entity that
does not have a place of business within the state.

{£) {1) No expenditure involving thirty thousand dollars

(33C,000) or more may be splitc into parts ianvolving sums of

less than thirty thousand doliars (£30,600) for the purpose o

Pt

evading the requirements of this article.

(2) 1f an awarding authcrity dcocuments its reasorable

bel.ief, kased on expenditures in previous years, that an

expenditure will not meet the dellar threshold and, based upon

that reasonable belief, makes the expenditure without bidding,

but then circumstances arise tnat necessitate making a

Page 5
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article shall not be required for utility services, th

[(}]
ry
joJ]
cr
[t
n

for which are fixed by law, regulaticn, or ordinance, and the
competitive bidding requirements of this article shall not

apply to any of the following:

(1) The purchase of insurance.
(2) The purchase of ballots and supplies for conducting
any primary, general, specizl, or municipal election.

(3) Con:

s

acts for securing services 0f attorneys,
phvsicians, architects, teachsrs, superintendents of
construction, artists, appraisers, engineers, consultants,
certified public accountants, public accountants, cr other
individuals possessing a high degree of professicnal skill
where the perscnaiity of the individual plays & decisive parrt.

{4) Contracts of employment in the regular civil
service.

scal or financial advice or

n
C
Fy
tny
+
»n

{5) Contracts
services.

(6) Purchases of products made or manufactured byv blind
or visuallyv impaired individuals under the direction or

supervision of the Alabama Institurte for Deaf and Blind in

accordance with &Sestiops—mt—2=tto—rtedembd —dnclysive Chapter 2

of Title 21.

{7) Purchases of maps or photographs from any federal
agency.

{8) Purchases of manuscripts, books, m&ps, pamphlets,
periodicals, and library/research electronic data bases of
manuscripts, books, maps, pamnghlects, or pericdicals.

(9) The selection of paying agentls and trustees for any
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security issued by & public body.

(10) Existing contracts up for renewal for sanitation or
solid waste ccllection, recycling, and disvosal bestween
municipalities or counties, cr berth, and those providing the
saervice.

{11} Purchases of computer and word prccessing hardware
when the hardware is the cnly type thet is compatible with
hardware already owned by the entity taking bids and custom
sofztwars.

(12) Professicnal services contracts for codification
and publication of the laws and cordinances of municipalities
and counties.

(13) Contractual services and purxchases of commodities
for which thers is only one vendor or supplier and contractual
services and purchases of personal property which by their
very nature are 1mpossible tc award by cempetitive bidding.

(14) Purchases of dirt, sand, or graval by a county
governing body from in-county preoperty owners in order to
supply a county—esad—er—b¥ 3F= project in which the materials

will be used. The material shall be delivsred to the gproject

)

I gassSeats

Q

site by county employses and eguipment used cnly

project compcrentre nonducted exclusively by county smployees.

{15) Contractual services and purchacses of products
related to, ¢r having an impact upon, sscurity plans,
procedures, assessments, measures, or systems, or the security
or safety of persons, structures, facilities, or
infrastructures.

(16) Sub: t el vl RS 1,
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225 purchases, leases, or lease/purchases c¢f gcods or ssrvices,
226 cther than veice or data wireless communication services, made
227 as a part of the purchasing cooperative sponsored by the

228 National Associatien of Counties, 1ts successor organization,
229 or any other rational or regional gcvernmental cocoperative

23C purchasing program. The purchases, leases, or lease/purchases
231 may only be made if all of the following occur:

232 a. Ths goods or services being purchased, including

233 those purchased through a lease/purchase agreement, cr leassd
234 are available as a result of a competitive bid process

235 conducted by a governmental entity and approved by the Alabama
230 Department of Examiners of Public Rccounts for each bid.

237 b. The goods or services are =ither not at the time

238 available to counties on the state purchasing program or are
239 available at a price equal to cr less than that on the stats
24¢ purchasing precgram.

241 ¢. The purchase, leass, or lease/purchese is made

N
i

ng Alabama vendor holding an Alabama

[

242 through a participat

243 business license if such a vendor exists.

244 d. The entity purchasing, leasing, c¢r lease/purchasing
245 gcods or services under this subdivision has been notified by
24% the Department of Examiners of Public Accounts that the

247 competitive bid process utilized by the cooperative program
248 offering the goods complies with this subdivision. In

249 addition, upon request, a vendor shall provide the enticy

250 purchasing, leasing, or lease/purchasing

251 goods or services eqgualing
252 thirty thousand dollars ($30,008) oxr more which are made under
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(2) Purchases mads by individual schools ©f the ccunty
cr municipal public school systems from monies other than
those raised by taxaticn or received through appropriations
from state or county sources.

{3) The purchase, lease, sale, construction,
installation, acquisition, improvement, enlargemant, or
expansion of any building or structure or other facilicy
designed or intended for iease or sale by a madical clinic

1
L & e

gn

(o] il Q9 1.4 1oyl g
= oSy T o T

H

board organized under—Ssstiens—1i1

Chapter 55 of Title 11.

{4) The purchase, lease, or other acqguisiticn of
machinery, equipment, supplies, and other personal property or

services by a medical c¢linic bcard orgenized under—Sesesicens

Chapter 58 of Title 11.

(5) Purchases for public rospitals and nursing homes
operated by the governing boards c¢f instrumentalities cof ths
state, counties, and municipalities.

(6) Contracts for the purchase, lease, sale,
construction, installation, acquisition, improvement,
enlargement, or extension of any plant, building, structure,
cr other facility or any mechinery, equipment, furniture, or
furnishings therefor designed or intended for lease or sale

for industrial development, cther than public utilities, under

Division 1 of Article

4 cf Chapter 54 of Tizle 11, or Seetispns—t=54=20-ta-311 4 53

+Redtusive Article 2 of Chapter 54 of Title 11, or any other

law or amendment to the Cocnstituticn of Elabama of 2022

it]
fast
[

Pag
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industrial development or for the constructicn and equipmant
of buildings feor public building esuthorities under—Seceiens

Chapter 56 of Title 11.

g

{7) The purchase of equipment, suppiies, or materials

needed, used, and consumed in the normal and routine operaticn

()}

of any waterworks system, sanitary sewer system, gas system,

D

!

reoi, that are owned

(

or electric system, or any two or morg the
by municipalities, counties, or public corporaticns, boards,
or authorities that are agencisas, departmsnts, or
instrumentalities of municipalities or counties and no part of
the operating expenses of which system or systems, during the
then current fiscal year, have been paid from revenues derived
from taxes or from appropriatiocns of the state, a county, or a
municipality.

(8} Purchases made by local housing authorities,
organized and existing under Chapter 1 of Title 24, from
monies cther than those raised by state, ccunty, or clty
taxation or received througn appropriations from state,
courty, Oor city sources.

{c} The state trade schools, state junior collegsas,
state colleges, and universities under the supervisicn and
controi of the State Board of Education, the district boards
of educaticn of independent school districts, the county
commissions, and the governing btodies of ths municipalities of
the state shall establish and maintain such purchasing
facilitlies and procedures as mav be necessary tc carry outc the

intent and purpose of this article by complilying with ch

M

juis 1ts for cor titive bidding in thes op :fation and
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management of each state trade schcol, state junior ccllege,
state collegs, or university under ths supervision and control
of the Stacze RBoerd of Education, ths disktrict boards of
education of independent school districts, the county
commissions, and the governing bedies of the municipalities cf
the state and the governing bcards of instrumentalities of
counties and municipalities, including waterworks boards,
sewer boards, gas bcards, and other like utility boards and
commissions.

(d} Contracts entered intc in vioclaticn of this article
shall be void and any perscn who violates the provisions of
this article shall be guiity of a Class C felorny."

"$41-18-52

(@

(a) All expenditures of funds—sf—whatesser_pnstorxse for
repalr parts and the repair of heavy duty oif-highway
construction eqguipment or of any vehicles with a gross vehicle
weight rating of 25,000 pounds or greater, including machinsry
used for grading, drairnage, road construction, and compactien
for the exclusive use of county and municipal highway, street,
and sanitation departments, involving not mcre than—Ewosty—ewo
thevsand—five—hurdrsd—dotlars—4822+-5089 forty thcusand dollars

{$40,000) mades by or on behalf c¢f any countvy commi

ns and

(O]
w
-
O

the gcverning bodies of the municipalities of the state, and
the governing bodies of instrumentalities, including
waterworks boards, sewer bcards, gas boards, and other like
ut:ility boards and commissions, shall be made, at the optiocn
of the gecverning boards, bodies, instrumentalities, and

commissions, without regard to this article. The foregcing

Page 13
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exemption from this article shall apply to cach incident of

ot

0 any repair parts, squipment, vehicles, or

repair as
machinerv. The amount of the exempted expenditure shzll not be
construed to be an aggregate of all the expenditures per

fiscal year as to any individual vehicle or piece of equipment
or machinery.

{(b) The option provided by subsection (a) may be
exercised by the governing bcards, bodies, instrumentalities,
and commissions by specific rsference to this ssction on anyv
afd—atd purchase orders and purchase ccocmmitments executed by
the governing bcards, bodies, instrumentalities, and
commi ssions+—proyrit svewer, However, the option shall not
be exercised by any employee, agent, or servant unless done zo
after having recelived official prior approval of the
respective governing bcard, body, instrumenteiity, or
cemmission cr unless exercised pursuant to a fcrmal pclicy
adopted by the governing board, body, lastrumsntality, or
commission settinrg out conditions and restrictions under which
the option shall be exercised.

(c) &ll expenditures of funds—wf—whobtever—aatuxre for the
leasing of heavy duty off-highway construction eguipment and
all vehicles with & gross vehicle weight rating of 235,000
pounds or greater, including machinerv for grading, drainage,
road construction, and compaction for exclusive use cf county

and municipal highway, street, anc sanitation departrments,

involving a monthly rental of not mors than—Five theusend

dettars—485+06863 ten thousand dollars (310,000) per month per
1 I po of ec "3 L or machi: / but i t

Page 14
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thirty thousand dollars

($36,000) per mcnth for zll such vehicles and picces of
egquipment made by or on behalf of any county commissicns and
the governing boards of municipalities of the state and the
governing bodies of instrumentalities, including waterworks
boards, sewer becards, gas boards, and cther like utility

he

or

boards and commissions shall be made, at the option of

governing boards, bodies, instrumentalities, and commissions,

without regard to—theprevisisns—of Lhis article.®

"$§41-16-53

sutherity-Notwithstanding any law to the contrary, in the

event circumstances arise for which a delay in remedving or

otherwise addressing would likely cause harm to an individual

or public property, a contract may be let ©0 the extent

necessary to mitigate rh= harm withou:z regard to the

requirements of this article, preovided the awarding authority

doe- woth of *re following:

{1) Documents two or more price guotations or price

estimates pefore letting the contract.

{2) Adopts resclution declaring the nature cf the

i

circumstances, the action to be taken, and the reasons for

av]
u
Q
U]
-
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n

taking the actinn

"$41-16-54
{a) (1) All proposed purchases 1in excess of £iftesr

shevsard—detdars—+4$ 9863 thirty thousand dollars /93¢, 0nM

shail be advertised by posting notice thereof on a bulletin
board maintained outside the purchasing cffice and in any
other manner and for any length of time as may be determined.
Szaled bids ¢or bids to ke submitted by & reverse aucntion
procedure shall zlsc be sclicited by sending notice by mail or
other electronic means to all perscons, firms, or corporations
who have filed a request in writing that theyv be listed for
solicitation on bids for the particular icems That are set
forth in the request. If any perscn, firm, or corgoration
whose name is listed fails to respond to any sclicitacion for

P

bids after the receipt of three sclicitations, the listing may

(2) If a governing body mandates thet advartisemenc for
bids shall be published in & newspaper, the contract for
purchase shall ke awarded if the newspaper tc which the
advertisement was submitted did nc? publish the advertisement

if the governing body can provide proof that it in good faith

«Q

submitted the advertisement to t{he newspaper with instructions
tc publish the notice 1n accordance with this section.

sh

o3
w
[\
ot
i

(b) Except as previded in subsection (d}, all bi
be sealed when received and shall be opened 1in public at the
hour stated in the notice.

(c) If the purchase or contrac:t will involve an zmount

than thirty

O

z
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thrreand dolliars ($30,000), the purchases or ccntracts mav be

made upon the basis of ssaled bids, a joint purchasing

agreemant, a reverse auction procedure, or in the open markezst.
(d) Beginning Januaryv 1, 2009, the awarding euthority

may make purchases or contracts involving an amount of—fifeean

PN ad e
T T

o

2y =
T TSoTaTt

Fars——4$15088 thirty thousand dollars {$30,00n)

or more through a reverse auction procedure—provided,

ooy cnag o~ o

qt

LR S=ALAI At

’

khat., However, & reverse auctiocn shall only be
allowed where the item to be purcnased at a reverse auction is
either not at the time available on the state purchasing
program under the same terms and conditicns or, if available,
the lowest price offered in the reverse auction is esquel to or
less than the price for which the item 1s available on the
state purchasing program under the same terms and conditions.
211 of the purchases shall be subject to audit by the
Examiners of Public Accounts. For purposes of this articls, a
reverse auct:ion procedurs includes either of the follcwing:

{1) A real-time bidding process usually lasting less
then one hour and taking place at a previcusly scheduled time
and Internet location, in which multiple anonymous suppliers
submit bids to provide the designatsd goocds ¢r services.

(2) a. A bidding prccess usually lasting less than twe
wzeks and taking place during a previously schaduled period
and at a previcuslv scheduled Intsrnet location, in which
multiple encnymous suppliers submit bids to provide the
designated goods or services.

b. No later than November 30, 2008, the Departmsnt of

Examinrers of Public Accounts shall establish preocedures for

Page 17
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of less than thirty

thousand dollars ($30,000)—nd—uwndes shall be guilcy of a

Class A misdemeanor and, upon conviction, shall be punished as
prescribed by law.

(c) Whoever Xnowingly and intentionally participates in
a collusive agreement in violation of this section inveclving a

bid or bids of

thousand decllars ($30,000) or more shall be guilty of & Class

C felony, and upon conviction shall be punished as prescribked
by law."

Section 2. Although this bill would have as its purpose
or effect the requirement 0f a new or increased expenditure of
local funds, the bill is excluded from further reguirements
and application under Section 111.05 of the Constitution cof
Alabama of 2022, because the pkbill defines a new crime or
amends the definition ¢f an existing crime.

Section 3. This act shall bescome effective on the first
day of the third month fcocllowing its passage and approval by

the Governcr, or its otherwise becoming law.
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Enrolled, An Act,

Relating to public works contracts; to amend Sections
39-1-1, 39-2-1, 39-2-2, and 39-2-6, Code of Alabama 1975, to
increase the threshold dollar amount for which competitive
bidding is generally required; to further provide for certain
notice procedures; to authorize the publication oI notice by
electronic means; to authorize the use of electronic sealed
bids; and in connection therewith would have as its purpose or
effect the requirement of a new or increased expenditure of
local funds within the meaning of Section 111.05 of the
Constitution of Alabama of 2022.

BE IT ENACTED BY THE LEGISLATURE OF ALABAMA:

Section 1. Sections 39-1-1, 39-2-1, 39-2-2, and 39-2-6,
Code of Alabama 13975, are amended to read as follows:

"§39-1-1

{a) Any person entering into a contract with an

awarding authority in this state for the prosecution of any

public works—shatt, before commencing the work, shall execute
a performance bond, with penalty equal to 100 percent of the
amount of the contract price. In addition, another bond,
payable to the awarding authority letting the contract, shall
be executed in an amount not less than 50 percent of the
contract price, with the obligation that the contractor or
contractors shall promptly make payments to all persons

supplying labor, materials, or supplies for cr in the
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prosecution of the work prcvided in the contract and for the
payment of reasonable attormeystattorney fees incurred by
successful claimants or plaintiffs in civil actions on the
bond. ‘

(b) Any person that has furnished labor, materials, or
supplies for or in the prosecution of a public work and
payment has not been made may institute a civil action upon
the payment bond and have their rights and claims adjudicated
in a civil action anrnd judgment entered thereon.
Notwithstanding the foregoing, a civil action shall not be
instituted on the bond until 45 days after written notice to
the surety of the amount claimed to be due and the nature of
the claim. The civil action shall be commenced not later than
one year from the date of final settlement of the contract.
The giving of notice by registered or certified mail, postage
prepaid, addressed to the surety at any of its places of
business or coffices shall be deemed sufficient under this
section. In the event the surety or contractor fails to pay
the claim in full within 45 days from the mailing of the
notice, then the person or persons may recover from the
contri: :or and surety, in addition to the amcunt of the claim,
a reascnable attermey'sartnrney fee based on the result,
together with interest on the claim from the date of the
notice.

(c) Every person having a right of action on the last
described bond as precvided in this section—s®ai3, upon written
application to the authority under the direction of whom the

work he t 1 prc ut 1, ting tt ot ] iterial,
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focdstuffs, or supplies fcr the work have been supplied and
that payment has nct been made, shall be promptly furnished a
certified copy of the additional bond and contract. The
claimant may bring a civil action in the claimant's name on
the bond against the contractor and the surety, or either of
them, in the ccunty in which the work is to be or has been
performed or in any other county where venue is otherwise
allowed by law.

(d) In the event a civil action is instituted on the
payment bond, at- any time more than 15 days before the trial
begins, any party may serve upon the adverse party an offer to
accept judgment in favor of the offeror or to allow judgment
to be entered in favor of the offeree for the money or as
otherwise specified in the offer. If within 10 days after the
service of the offer, the adverse party serves written notice
that the offer is accepted, either party may then file the
offer and notice of acceptance together with proof of service
and the clerk of the court shall enter judgment. An offer not
accepted shall be deemed withdrawn and evidence of the coffer
shall not be admissible. If the judgment finally obtained by
the offeree is less favorable than the offer, the offeree
shall pay the reasonable attoxnrey'sattorney fees and ccsts
incurred by the offeror after the making cf the offer. An
offer that is made but not accepted does not preclude a
subsequent offer. When the liability of one party to arnother
party has been determined by verdict, order, or judgment, but
the amount or extent of the liability remains to be determined

by further proceedings, any party may make an offer of
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(3) A final settlement shall not be made upon the
contract until the expiration of 30 days after the completion
of the notice. Proof of publication of the notice shall be
made by the contractor to the authority by whom the contract
was made by affidavit of the publisher or wekei*te owr=~ and a
printed copy of the notice published.—If—wnenRewspaper—is

Fe

{4) For contracts for road resurfacing materials that

a»~ =w=rded on an annual basis, where the bid specifications

include options such as a unit price for materials, a unit

price for the delivery of materials, or a unit price for

materials to be laid in place by the bidder, nctice of

completinn pursuant to this subsection may be given on an

—

annual basis upon completion of the project as a whole, rather

than at the completion of each proceed order.

(g) Subsectien (f) shall not apply to contractors

performing contracts of less than fifty-thouwsanddellars
+$58--886+one hundred thousand dollars ($100,000) in amount.—Im
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parre—ia—Hui—Fipal—Settlerent—with-—the contracteor may—be—made
st—any—tim er—the—notic = £
week="

"§39-2-1

As used in this title, the following words shall have
the meanings ascribed to them as follows:

{1) AWARDING AUTHORITY. Any governmental board,
commission, agency, body, authority, instrumentality,
department, or subdivision of the state, its counties and
municipalities. This term includes, but shall not be limited

to, the Department of Transportation, —‘the—ttate Building
Cemmissien the Division of Real Property Management of the

Department of Finance, the State Board of Education, and any

cther entity contracting for public works. This term shall
exclude the State Docks Department and any entity exempted
from the competitive bid laws of the state by statute.

(2) FORCE ACCOUNT WORK. Work paid for by reimbursing
for the actual costs for labor, materials, and ecuipment usage
incurred in the performance of the work, as directed,
including a percentage for overhead and profit, where
appropriate.

(3) LI 'CLE COSTS. The total cost of ownership over
the extended life of a public works project, taking into
consideration the costs of construction, operation, and
maintenance, less any value obtained from salvage and
gquantifiable environmental benefits, or the sum of all
costs over the full

recurring and one-time (non-recurring)

111 span or :ified pericd of a good, sexm y, sSTruct
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or system, including purchase price, installation ccsts,
operating costs, maintenance and upgrade costs, and remaining
(residual or salvage) value at the end of ownership or its
useful life.

(4) PERSON. Natural persons, partnerships, limited

liability companies, corporations, and other legal entities.

(5) PUBLIC PROPERTY. Real property which the stzate,
county, municipality, or awarding authority thereof owns or
has a contractual right to cwn or purchase, including
easements, rights-cf-way, or otherwise.

{€) PUBLIC WORKS. The constiruction, ingtallation,
repair, renovation, or maintenance of public buildings,
structures, sewers, waterworks, roads, curbs, gutters, side
walls, bridges, docks, underpasses, and viaducts as well as
any other imprcvement to be constructed, installed, repaired,
renovated, or maintained on public property and tc be paid, in
whole or in part, with public funds or with financing to be
retired with public funds in the form of lease payments or
otherwise."

"§39-2-2

{a) (1) Before entering into any contract for a public
works involving an amount in excess of—£ifey—thevsard—detlars
+$5 8> one hundred t*~usand dollars ($100,000), the

awarding authority shall advertise for sealed bids, except as
provided in subsection (J).

(2)a. If the awarding authority is the state, e¥-a
county, or an instrumentality thereof, it shall advertise fcr

sealed bids at least once each week for three consecutive
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cf the awarding authority, state the procedure for obtaining
plans and specifications, state the time and place in which
bids shall be received and opened, and identify whether
prequalification is required and where all written
prequalification information is available for review.

453(4) All bids shall be opened publicly at the
advertised time and place.

+6+-(5) No public work, as defined in this chapter,

involving a sum in excess of—fifeyp—thousand—dotlars—4$506,-066+
one hundred thousand dollars ($100,000) shall be split into

parts involvin§ sums of—£ifey—thovsand—dotlars—($50~6084 cne
hundred thousand dollars ($100,000) or less for the purpose of

evading the requirements of this section.
(b) (1) An awarding authority may let contracts for

public works involving—fifty theuwsand dellors{S$50-60083 one

hundred thousand d~i1=rs ($100,000) or less with or without

advertising or sealed bids.

(2) An awarding authority may enter into a contract for
public works if an advertisement for sealed bids for the
contract was submitted by the awarding authority to a
newspaper and the newspaper only published the advertisement
for two weeks if the authority can provide proof that iz, in
good faith, submitted the advertisement to the newspapef with
instructions to publish the notice in accordance with the
provisions of this section.

(c} All contracts for public works entered inte in
violation of this title shall be void and violative of public

policy. Anyone who willfully viclates this article concerning
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public works shall be guilty of a Class C felcny.

{d) (1) Excluded from the operation of this title shall
be contracts with persons who shall perform only
architectural, engineering, construction management, pngram
management, Or project management services in support of the
puablic works and who shall not engesge in actual constructior,
repair, renovation, or maintenance of the public works with
their own forces, by contract, subcontract, purchase order,
lease, or otherwise.

(2) Excluded from operation of the bkidding requirements
in this title are contracts for the purchase of any heating or
air ccnditioning units or systems by any awarding authority
subject to Chapter 13B of Title 16, or Article 3, commencing
with Section 41-16-50, of Chapter 16 of Title 41, or Article

5, ~~mmencing with Se~+*i~~ 71°-4-110, of Chapter 4 of Title 41,

provic 1 the contract is entered into with an Alabama vendor
whc has been grarnted approved vendor status for the sale of
heating or air conditioning units or systems as a part of a
purchasing cooperative, and each of the following occur:

a. The I ating or air conditioning unit or syst« t .ng
purchased is available as a result of a competitive bid
process conducted by a governmental entity which has been
approved by the Department of Examiners of Public Accounts.

b. The purchase of the heating or air conditioning unit
or system is not available on the state purchasing program at
the time or the purchase under the purchasing cooperative is
available at a price that is equal to or less than that

available through the state purchasing pzcgram.
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¢. The entity entering into the contract for the
purchase of the heating or air conditioning unit or system has
been notified by the Department of Examiners of Public
Accounts that the competitive bid process utilized by the
cooperative program offering the goods complies with this
subdivision.

d. Upon request, the vendor has provided the purchasing
entity with a2 report of sales made under this subdivisicn
during the previous 12~-month period, to include a general
description of the heating or air conditioning units and
systems sold, the number of units sold per entity, and the
purchase price of the units.

e. The exemption from the requirement to utilize sealed
bids for the purchase of heating or air condicioning units or
systems authorized by this section shall not serve tc exempt
any public works project from the remaining provisions cof this
article, including, but not limited to, design, installation,
and review requirements, compliance with gll applicable codes,
laws, specifications, and standards, and the compensation of
engineers, architects, or others as mandated by state law or

rule.
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nature for the improvement, the&t there are no other viable
alternatives, and that only this particular product, material,
system, or service fulfills the function for which it is
needed.

{2) The sole source specification has been recommended
by the architect or engineer of record as an indispensable
item for which there is no other viable alternative.

(3) All information substantiating the use of a sole
source specification, including the recommendation of the
architect or engineer of record, shall be cocumented and made
available for examination in the cffice of the awarding
authority at the time of advertisement for sealed bids.

(g) In the event of a proposed public works project,
acknowledged in writing by the Alabama Homeland Security
Department as: (1) having a direct impact on the security or
safety of persons or facilities; and (2) reguiring
confidential handling for the protection of such persons or
facilities, contracts may be let without public advertisement
but with the taking of informal bids otherwise consistent with
the requirements of this title and the requirements of
maintaining confidentiality. Records of bidding and award
shall not be disclosed to the public and shall remain
confidential.

(h) If a pre-bpid meeting is held, the pre-bid meeting
shall be held at least seven days prior to the bid opening
except when the project has been declared an emergency in
accordance with subsection (e).

{i) The awarding authority may not offer a contract for
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(2y Fxcept for those materi=le or equipment Adescribed

in subdivision (1), the remaining portion of the public works

project shall be subject to the requirements of this title,

even if the remaining portion would involve an amount less

than one hundred thousand A~llars ($100,000) as a result ~F

the exclue‘~n of the purchase of the materials ~r egnimment as

descrir~d in subdivision {1)."

"§36-~-2-6

(a) The contract shall be awarded tc the lowest
responsible and responsive bidder, unless the awarding
authority finds that all the bids are unreasonable or that it
is not %ein the interest of the awarding authority to accept
any of the bids. A responsible bidder is one who, among other
qualities determined necessary for performance, is competent,
experienced, and financially able ¢o perform the contract. A
responsive bidder is one who submits a bid that complies with
the terms and conditions of the invitation for bids. Minor
irregularities in the bid shall not defeat respcnsiveness. The
bidder to whom the award is made shail be notified by

fetegremr—confirmed facsimile, electronic mail, or letter at

the earliest possible date. If the successful bidder fails or
refuses to sign the contract, to make bond as provided in this
chapter, or to provide evidence of insurance as required by
the bid documents, the awarding authority may award the
contract to the second lowest responsible and responsive
bidder. Tf the second lowest bidder fails or refuses to sign
the contract, make bond as provided in this chapter, or to

provide evidence of insurance as required by the bid
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documents, the awarding avthority may award the contract to
the thirc Lowest responsible and responsive kidder.

(b) If no bids or only one bid is received at the time
stated in the advertisement for bids, the awarding authority
may édvertise for and seek other competitive bids, or the
awarding authority may direct that the work shall be done by
force account under its direction and control or, with the
excepticn of the Department of Transportation, the awarding
authority may negotiate for the work through the receipt of
informal bids not subject to the requirements of this section.
Where only cne responsible and responsive bid has been
received, any negotiation for the work shall be for a price
lower than that bid.

(c) Whea—With the exception of the Department of

Tramennartation, when two or more bids are received, and all

bids exceed available funding for the contract, —e—leecasi—boaxrd

- .. o abli - - POV c
h&éhef—eéaea%éeﬂ;gﬁg awarding authority may negotiate for the
work with the lowest responsible and responsive bidder,
provided that the—leeal-beoard-efeducationor—puk e—two-yeasr
er—foud ear—insititutien eof higher—eduecatien awarding
authority can document the shortage of funding, that time is
of the essence, and that the negotiated changes are in the
public interest and do not materially alter the scope and
nature of the project.

(d)y If the awarding authority finds that all bids

received are unreasonable or that it is not to the interest of

the awarding authority to acc¢ >t any of the bids, the awarding
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authority may direct that the work shall be done by force
account under its direction and control.

(e} On any construction project on which the awarding
authority has prepared plans and specifications, has received
bids, and has determined to do by force account or by
negotiation, the awarding authority shall make available the
plans and specifications, an itemized estimate of cost, and
any informal bids for review by the Department of Examiners of
Public Accounts and, upon completicn of the project by an
awarding authority, the final total costs together with an
itemized list of cost of any and all changes made in the
original plans and specifications shall also be made available
for review by the Department of Examiners of Public Accounts.
Furthermore, the above described information shall be made
public by the awarding authority upon reguest. Upon the
approval of the awarding authority, its duly authorized
officer or officers, when proceeding upon the basis of force
account, may let any subdivision or unit of work by contract
on informal bids.

{f) No provision of this section shall be interpreted
as precluding the use of convict labor by the awarding
authority. This section shall not apply to routine maintenance
and repair jobs done by maintenance personnel who are regular
employees of the awarding authority, nor shall it apply to
road or bridge construction wocrk performed by an awarding
authecrity's regular employees and own eguipment.

(g) No contract awarded to the lowest responsiktle and

responsive bidder shall be assignable by the successful bidder
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without written consent of the awarding authority, and in no
event shall a contract be assigned to an unsuccessful bidder
whose bid was rejected because he or she was not a responsible
or respcnsive bidder.

(h) Any agreement or collusion among bidders or
prospective bidders in restraint of freedom of competition to
bid at a fixed price or to refrain from bidding or ctherwise
shall render the bids vcid and shall cause the bidders or
prospective bidders to be disqualified from submitting further
bids toc the awarding authcrity on future lettings. Any bidder
or prospective bidder who willfully participates in any
agreement or collusion in restcraint of freedom of competition
shall be guilty of a felcny and, cn convicticon thereof, shall
be fined not less than five thousand decllars ($5,000) nor more
than fifty thousand dollars ($50,000) or, at the discretion of
the jury, shall be imprisoned in the penitentiary for not less
than one nor more than three years.

(i) Any disclosure in advance of the terms of a bid
submitted in response to an advertisement for bids shall
render the proceedings void and require advertisement &nd
award anew.

{j) The lowest responsible and responsive bidder on a
public works project may be determined to be the bidder
offering the lowest life cycle costs. The Towest responsible
and responsive bidder shall otherwise meet aZl of the
conditions and specificaticons contaired in the invitation to
bid, except that a bidder may still be considered responsive

if he or >bnds with a bid using different construction
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materials than those specified in the invitation tc¢ bid if the
materials' use would result in lower life cycle costs for the
public works project. Tc utilize this provision to determine
the lowest responsible and responsive bidder, the awarding
authority must include a notice in the invitation tc bid that
the lowest responsible and responsive bidder may be determined
by using life cycle costs, and must also include in the
invitation to bid the c¢riteria under which it shall evaluate
the life cycle costs."

Section 2. Although this bill would have as its purpose
or effect the requirement of a new or increased expenditure of
local funds, the bill is excluded from further regquirements
and application under Section 111.05 of the Constitution of
Alabama of 2022, because the bill defines & new crime or
amends the definition of an existing crime.

Section 3. This act shall become effective on the first
day of the third month following its passage and approval by

the Governor, or its otherwise becoming law.
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